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NOTTINGHAMSHIRE HEALTHCARE NHS TRUST
CLAIMS MANAGEMENT POLICY
1.0

INTRODUCTION

1.1

Nottinghamshire Healthcare NHS Trust (the Trust) receives claims for both clinical and non
clinical negligence cases. In all instances, these claims will be handled in line with civil
litigation requirements.

1.2

The Trust is committed to ensure an effective and timely response to any claim it receives
and this will include any allegations of clinical negligence or personal injury. This will be
done by following the National Health Service Litigation Authority (NHSLA) Management of
Claims Protocol.

2.0

POLICY PRINCIPLES

2.1

This Policy sets out the principals and processes to enable the Trust to meet the NHSLA
Management of Claims Protocol for managing and handling claims effectively and
efficiently.

2.2

Compliance to this Policy will enable health care governance and health and safety issues
to be addressed promptly and litigation costs kept to the minimum.

2.3

This Policy is based on the current guidance taken from the NHSLA and will address both
clinical and non-clinical claims and covers:
•
•
•

The actions required of the Trust
Claims that relate to employer liability, property, equipment
Claims from third parties

2.4

Other Trust Policies and Procedures are in place to ensure effective and integrated risk
management processes are in place. All the Trust Health and Safety Policies and
Procedures which provide for outcome evidence documentation where effectively
implemented which will not only improve health and safety for staff and patients but also
support the Trust in defending a claim where appropriate. This documentation, as per the
NHSLA Disclosure List (see Workplace Claims – Appendix 2) will be requested upon receipt
of a claim.

2.5

This Policy will also ensure that where appropriate, effective learning outcomes from claims
are shared across the organisation to assist with continual safety performance in line with
the Trust Health and Safety Management System.

3.0

DEFINITIONS

3.1

For Clinical Negligence a claim is defined by the NHSLA as: “Allegations of clinical
negligence and / or a demand for compensation made following an adverse clinical incident
resulting in personal injury or any clinical incident which carries significant litigation risk for
the Trust”

3.2

Under the NHSLA Membership rules for The Liabilities to Third Parties Scheme and
Property Expenses Scheme a “Claim” means any demand, however made, by a Member for
monetary compensation in respect of a Qualifying Liability or Qualifying Expense”.

4.0

THE ROLE OF THE NATIONAL HEALTH SERVICE LITIGATION AUTHORITY (NHSLA)

4.1

The NHSLA is a Special Health Authority set up under Section 11 of the NHS Act 1977. Its
date of commencement is 21 November 1995.
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4.2

The principal task of the authority is to administer schemes set up under Section 21 of the
National Health Service and Community Care Act 1990.

4.3

This enables the Secretary of State to set up schemes to help NHS bodies pool the costs of
any “loss, damage or injury arising out of the carrying out of their functions”. The schemes
are:
•
•
•

the “Clinical Negligence Scheme for Trusts” (CNST) covering liabilities for alleged
clinical negligence where the original incident occurred on or after 1 April 1995
the “Liability to Third Party Scheme” (LTPS) which is a scheme relating to any
liability to any third party where the original incident occurred on or after 1 April 1999
the “Property Expenses Scheme” (PES) which is a scheme relating to any expenses
incurred from any loss or damage to property where the original loss occurred on or
after 1 April 1999

5.0

THE ROLE OF THE TRUST

5.1

Forthwith upon notification to a Member (i.e. the Trust) of any Claim, Members should try as
far as possible to carry out the following steps immediately upon receipt of a Letter of
Claim:•
•
•

Collect and collate records and any other information relating to the incident and the
person(s) involved, including incident reports, complaint files and any data held on
computer files which are not routinely printed and stored in hard copy format and
Identify all relevant personnel and their contact addresses and telephone number
and
If the claim is to be denied all disclosable documents in support of the denial must
be sent

5.2

The Pre Action Disclosure is provided by the rules of the Court and imposes upon the Trust
an onerous duty in respect of disclosure and is one that the Trust cannot ignore nor avoid.
Therefore, the swifter all documents are collated and referred to the NHSLA the greater the
prospect of both a full and proper consideration of the merits of the claim. This will enable
an accurate and full Pre Action response to be given.

5.3

Should there be no or inadequate disclosure with the Pre Action reply there are prospects of
an adverse Court Order made against the Trust with regards to Pre Action Disclosure with
costs awarded against it which the Trust may ultimately be responsible for.

5.4

All documents relating to a claim may be released solely to the Trusts Defence Team as
they are an “extension” of the Trust, they may be released to them without the Claimant’s
consent. This includes the personnel file unless it contains any of the Claimant’s Health
Records, in which case the Trust Defence Team will need the Claimant’s consent.
Therefore, Occupational Health Records must not be sent without consent.

5.5

Where an assault has occurred the alleged perpetrators’ records may be released solely to
the Trusts Defence Team without the consent of the person involved. These are used to
prepare any relevant defence etc but are not disclosed without the consent of the court,
even then the Trust Defence Team will redact them.

6.0

THE MANAGEMENT OF CLAIMS

6.1

The National Health Service Litigation Authority (NHSLA) handles both clinical and non
clinical negligence cases on behalf of the NHS in England. The NHSLA appoint solicitors
from its own panel to act for Trusts to defend where appropriate the claim or in reaching the
best possible outcome dependant up on the breach of duty that has / may have occurred.
Under the NHS Indemnity Provisions staff are covered for claims brought for clinical
3
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negligence arising from their employment with the Trust. This does not extend to
independent contractors.
6.2

“Clinical” claims are handled under the “Clinical Negligence Scheme for Trusts” (CNST).

6.3

“Non-clinical” claims are handled under the Liabilities to Third Parties Scheme (LTPS) and
“Property and Contents” is handled under the Property Expenses Scheme (PES). These
two schemes are collectively known as the “Risk Pooling Schemes for Trusts“(RPST).

6.4

Every effort should be made to bring “potential” claims to a satisfactory conclusion through
discussion, negotiation and if applicable mediation in the hope of preventing a court hearing.

6.5

Where someone wishes to make or discuss a claim, the Trust cannot 'advise' them. It can
however, refer him/her to an independent solicitor of his/her own. It should not recommend
or name any legal firms as Claimants should be given free reign/choice over their solicitor.
However, they can be referred to the Law Society's website
http://www.lawsociety.org.uk/find-a-solicitor/.

6.6

Types of notification of a “potential” claim may come from one of the following:
•
•
•
•

6.7

Complaint – handled under the Complaints Policy and Procedure - 15.05
Request for access to patient records – handled under the Clinical Records
Management Policy and Procedure – Section 13
Incident Form – identified by the Trust Health and Safety Team
Letters of “potential” claims – handled by the General Manager. Where the General
Manager considers it a “high risk case” or “there are admissions to be made” then
they should not respond. They should notify the Trusts Claims Handler immediately
sending all the documentation they hold to support this along with the letter and the
“draft” admissions to be made. This will then be sent to the NHSLA for their
consideration and instruction.

Types of notification of a “claim” will come from one of the following:
•
•
•

Letter of Claim – handled by the Claims Handler under this Policy
Court Proceedings Claim Form – handled by the Claims Handler under this Policy
Formal Letter of Claim, Service of Proceeding from Claimant or Solicitor – handled
by the Claims Handler under this Policy

Where notification of a claim is received as in 6.6 above then it must without delay be
informed by email, faxed or scanned to the Claims Handler who is required to take
immediate action. The original papers must follow by post and be sent the same day
it is received directly to the Trust Claims Handler marked “Confidential”.
NOTE: THESE MUST BE PASSED TO THE CLAIMS HANDLER WITHOUT
ACKNOWLEDGEMENT TO ANY SOURCE
6.8

6.9

Claims will be managed by the Claims Handler in accordance with the relevant Civil
Procedure Rules (specifically, the Pre-Action Protocol for the Resolution of Clinical Disputes
and the Pre-Action Protocol for Personal Injury Claims) and with the Claims Reporting
Guidelines issued by the NHSLA. This will include the timescales and Procedures for the
exchange of information with other parties. (See Section from the NHSLA Reporting
Guidelines for Claims management of clinical negligence claims – Appendix 3 and
Guidelines for claims management of liabilities to third party claims – Appendix 4).

While the claims investigation is proceeding, clinicians, managers and other staff members
will be required to verify information, provide statements or collect data relevant to the case.
There are standards and timescales that must be wherever possible met in the
management of legal claims and any delay in providing information that has been requested
4
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could result in the NHSLA refusing to act on behalf of the Trust, the Trust’s defence of the
claim being hampered or financial penalties being incurred directly by the Trust. (See
Section from the NHSLA Reporting Guidelines for Claims management of clinical
negligence claims – Appendix 3 and Guidelines for claims management of liabilities to third
party claims – Appendix 4).
6.10

The investigation of a claim will be undertaken in accordance with the relevant Trust
Policies.
An investigation may be undertaken by the NHSLA or solicitors instructed to act
on behalf of the Trust, in order to prepare a defence for the Trust.

6.11

The Trust will endeavour to support its staff and its patients appropriately during what can
be a lengthy and stressful litigation process and support that may be required will be offered
for example: counselling, assistance in writing statements and preparation for impending
court hearings where they may be required to give evidence.

6.12

In some cases a settlement of the claim may be negotiated. The NHSLA will consult with
the Trust on negotiated settlement and any payment to be made by the Trust shall be
authorised in accordance with its Scheme of Delegation. Wherever possible the need for
Court Proceedings is avoided.

6.13

Sharing personal data “within” the Trust is “processing” and as such must be carried out in
accordance with the 8 data protection principles, (see Information Governance Policy 7.17
Appendix 1 and Explanation of the Data Protection Principles Appendix 2).

6.14

The Trust must all times ensure compliance with the Data Protection Act and relevant
Codes of Practice issued by the Information Commissioner’s Office, which include that
information can only be provided where fair and lawful to do so and that information can
only be used for the purposes for which it was obtained. This means that in the absence of
consent from the data subject the Trust will be unable to confirm whether or not a claim has
been made. However, even if consent is obtained the Trust would still need to be satisfied
of the legitimate business need and the purposes for which the information would be used
before providing it. The Data Sharing Code Practice states:
“Consent or explicit consent for data sharing is most likely to be needed where:
• confidential or particularly sensitive information is going to be shared without a clear
legal basis for doing so;
• the individual would be likely to object should the data be shared without his or her
consent; or
• the sharing is likely to have a significant impact on an individual or group of
individuals

6.15

Therefore, access to claims information should be restricted to those within the organisation
who have a legitimate business need for such access and where the disclosure will not
harm the data subject’s interests. All the above must be taken in to account and carefully
considered before discussing a claim and / or disseminating documentation in relation to a
claim to any party.

7.0

DUTIES

7.1

The Chief Executive shall be responsible for ensuring that this policy is implemented in
order for the Trust to comply with the NHSLA Management of Claims Protocol for managing
and handling legal claims effectively and efficiently ensuring timescales are met.

7.2

The Trust Board will be informed of the writing off of losses and the authorising of special
payments, in excess of £1,000 by the Director of Finance as part of a report presented to
the Trust Audit Committee.
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7.3

The Executive Medical Director is responsible for the compliance with the claims procedure
and has responsibility to the Trust Board and the Chief Executive for managing effective
claims handling and will ultimately provide assurance that the system is working effectively
within the organisation. The Executive Medical Director shall ensure that any claims which
raise issues of major concern are brought promptly to the attention of the Trust Board.

7.4

Each Director / Head of Service / General Managers / Nominated Deputies has
responsibility for compliance with the requirements of this Policy and ensuring that upon
being notified by email of a claim for their relevant area by the Claims Handler that they will:
7.4.1

Ensure compliance to 5.1 of this Policy and immediately instruct the relevant person
to action the “email” received from the Claims Handler requesting i) a Report from
the relevant manager on the specific allegations set out in the Letter of Claim and ii)
to collect, and collate records and any other information / documentation relating to
the incident and the person(s) involved as these will be deemed integral in enabling
the NHSLA / appointed panel solicitors in preparing a defence, where appropriate
(see 5.0 The Role of the Trust)
This MUST wherever possible be provided directly to the Claims Handler
within the timescales set. The Trust aims to achieve submission of these
documents to the NHSLA within 21 days from the date of the Letter of Claim.

7.4.2

Confirm by way of an acknowledgement email to the Claims Handler that this action
has taken place.
Note: The Claims Handler is not expected to chase up information once it has been
requested and the responsibility for ensuring this information / documentation
reaches the Claims Handler within the set timescale lies with the General Manager.

7.5

Each Director / Head of Service / General Managers / Nominated Deputies will ensure that
the specific allegations within the Letter of claim are investigated and responded to.

7.6

Each Director / Head of Service / General Managers / Nominated Deputies will ensure that
staff and patients involved in litigation are appropriately supported and that regular feedback
is provided to them.

7.7

Each Director / Head of Service / General Managers / Nominated Deputies will ensure that
appropriate action(s) / remedies is taken to remove and / or reduce the risk / harm as
quickly as is able dependant upon the level of risk. This should be done as soon as
possible and must not wait until the case concludes. A Post Risk Assessment must be
carried out using the current Trust Risk Assessment documentation and sent with the claim
to the Claims Handler.

7.8

Human Resources will ensure that where any information / documentation, including
Occupational Health records is requested by the Claims Handler in relation to a claim that
this request is acknowledged and that the requested documentation is provided within the
timescale set by the Claims Handler.
Note: The Claims Handler is not expected to chase up information once it has been
requested and the responsibility for ensuring this information / documentation reaches the
Claims Handler within the set timescale lies with each relevant area.

7.9

Finance and Payroll will ensure that where information / documentation is requested by the
Claims Handler in relation to earnings, sickness and pension details that this request is
acknowledged and that the requested documentation is provided within the timescale set by
the Claims Handler.
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Note: The Claims Handler is not expected to chase up information once it has been
requested and the responsibility for ensuring this information / documentation reaches the
Claims Handler within the set timescale lies with each relevant area.
7.10

The Claims Handler will provide a Trust wide role to consistently manage, within the legal
framework, an efficient claims handling service to the Trust, including both clinical and non
clinical issues and ensure an accurate and up to date recording system is in place.

7.11

The Claims Handler will for:
•

Non Clinical Claims - a) acknowledge the Letter of Claim to the Claimants Solicitors
and b) submit the claim and Trust documents to the NHSLA 21 days from the date of
the Letter of Claim

•

Clinical Claims - a) report the claim to the NHSLA within 24 hours of receiving the
Letter of Claim and b) acknowledge the Letter of Claim to the Claimants Solicitors
within 14 days from the date of the Letter of Claim and c) submit the claim and Trust
documents to the NHSLA
See Action on Receipt of Formal Legal Proceedings – Appendix 1

7.12

The Claims Handler will inform and send a copy of the Letter of Claim to the relevant the
General Manager by email which will request specific information / documentation required
to start the claim as per 5.1 of this Policy. This will include a detailed report from the
relevant manager in response to the specific allegations made within the Letter of Claim.
The General Manager will a) instruct the relevant line manager / person to process the
request and forward all the requested documentation where in place directly to the Claims
Handler to meet the set timescale and b) confirm this action has been undertaken to the
Claims Handler.

7.13

The Claims Handler will also request specific information / documentation from Human
Resource, Finance and Payroll, Risk Management and Complaints, Medical Records and
Health and Safety upon receipt and during the life of the claim.

7.14

For clinical claims where the Trust receives “The Solicitors Risk Management Reports the
Claims Handler will notify the relevant General Manager of the “Risk Management Issues”
and “the Suggested Action Points” within the report to be addressed for their action and to:
•
•
•

7.15

For non clinical claims where the Trust receives the NHSLA Risk Pooling Scheme Report
the Claims Handler will inform the relevant General Manager of the Risk Management
Recommendations contained within the report for their action and to:
•
•
•

7.16

confirm to the Claims Handler whether these have been addressed and that any
learning points have been brought to the attention of the relevant persons / area
that there are checks in place to ensure that appropriate steps have been taken
if actions have not been taken, the reasons as to why and how this decision was made
must be clearly documented

confirm to the Claims Handler whether these have been addressed and that any
learning points have been brought to the attention of the relevant persons / area
that there are checks in place to ensure that appropriate steps have been taken
if actions have not been taken, the reasons as to why and how this decision was made
must be clearly documented

The Reports (7.14 and 7.15 above) will form part of the NHSLA Assessment Criteria for
Learning Lessons from Claims and as such the Trust will need to evidence that action has
been taken to improve safety in response to the incident. It should also be able to
demonstrate that the risk issues identified have been considered and action taken (if any).
7
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7.17

The Claims Handler will send the General Manager a Claims Analysis - Action Taken as a
Result of Litigation against the Trust Form (see Appendix 5) once the breach or breaches of
duty are made known by either the NHSLA, their panel solicitors or at the end of the claim.
This is to provide the Trust with:
•
•
•
•

feedback to identify gaps / weaknesses within the integrated risk management
processes
barriers encountered in preventing remedial action from being taken
actions taken as a result of the claim
lessons learned and how and where these have been communicated

7.18

The Claims Handler will send the General Manager a Claims Management Audit against
Trust
Health and Safety Management System Procedure Manual Requirements and
NHS Litigation Authority (NHSLA) Disclosure List Compliance Form (see Appendix 6) for
feedback and action where appropriate.

7.19

The Appendix 5 and 6 Forms (7.17 and 7.18 above) are an integral part of the Trusts Health
and Safety Management System for Continuous Improvement in Safety Performance and
therefore, must be completed and returned to the Claims Handler within the timescale set.

7.20

The Claims Handler will ensure that where received from the relevant General Manager the
actions taken and the lessons learned from the Solicitors Risk Management Report (7.14
above), the NHSLA Risk Pooling Scheme Report (7.15 above) and the Appendix 5 Claims
Analysis - Action Taken Form (7.17 above) are inputted in to the Safeguard System for
Litigation Claims to enable the Trust to monitor the actions and to provide for shared
learning through the production of Safeguard Litigation Reports to the following persons /
Trust Groups:
•
•
•
•
•
•
•
•
•
•
•

Executive Medical Director / Consultant Psychiatrist
Head / Deputy of Forensic Division
Head / Deputy of Local Services Division
Head / Deputy of Health Partnership Division
Head of Governance and Performance
Trust Health and Safety Manager
Trust Patient Safety and Effectiveness Group
Trust Audit Committee
Forensic Risk Management Committee
Each General Manager for their own respective Directorate/locality
Divisional Governance Leads

Note: These reports are covered by the Data Protection Act and the details held within
“Strictly Confidential” and are issued on a strict need to know only basis. Therefore,
these reports will not be released to any other person / group without the
authorisation of the relevant Head of Division to the Claims Handler.
7.21

The Divisions will be responsible for a) ensuring that actions from claims have been taken
and there is shared learning from claims within and across Divisions and b) will decide how
they wish to communicate this.

7.22

For clinical claims the Divisions will inform the Trust Patient Safety and Effectiveness Group
of any issues / concerns arising from the Solicitors Risk Management Reports (7.14 above)
and the leaning lessons gleaned (7.16 above).

7.23

For non clinical claims the Divisions will inform the Trust Health and Safety Manager of any
issues / concerns arising from the incident and the Appendix 5 Claims Analysis - Action
Taken Form (7.17 above).
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7.24

All staff has a duty to co-operate fully in the claims process and it is the responsibility of
every member of staff when providing information to ensure that it is true, accurate, factual,
complete, without opinion and produced in a timely manner.

7.25

Where there are any disputes, issues, concerns or queries with regard to a claim or the
handling of a claim then this must be brought to the immediate attention of the Trust Claims
Handler to resolve in a timely manner. Where this cannot be achieved the Trust’s Claims
Handler will seek the advice of the Trust and / or the NHSLA depending upon the dispute,
issue, concern or query.

8.0

REQUESTS FOR DISCLOSURE OF MEDICAL RECORDS

8.1

All requests for disclosure should be forwarded to the relevant Information Governance /
Healthcare Records Administration, which will manage the disclosure, following the correct
Procedures.

9.0

REPORTING AND ANALYSIS

9.1

The NHSLA provides the Trust with quarterly financial update reports on all existing claims.
Progress on the management of the claims is provided from both the NHSLA and / or
solicitors on an ongoing basis.

10.0

IMPLEMENTATION

10.1

Implementation of this policy will be through Directors / General Managers (or equivalent),
Clinical Directors and Professional Leads. They will be required to identify and carry out
such preparation as is necessary to confirm that relevant staff understand the expectations
on them and that they are both competent and confident to discharge these.

11.0

TRAINING

11.1

Training will be undertaken in conjunction with serious untoward incidents as per the Policy
Investigation of Serious Untoward Incidents and Complaints -15.05

12.0

TARGET AUDIENCE

12.1

All Trust employees.

13.0

REVIEW DATE

13.1

This policy will be reviewed in 3 years or in light of organisational changes or changes to the
NHSLA Management of Claims Protocol.

14.0

CONSULTATION / LIAISON

14.1

External consultation: - the Claims Handler will liaise with legal practitioners and external
agencies to formulate the defence of legal claims wherever possible. Where this is not
possible, to work to negotiated settlements which will ensure the best interests of the Trust.

15.0

RELEVANT TRUST POLICIES
•
•
•
•
•

Reporting of Accidents, Untoward Incidents and Near Miss Situations - 15.01
Complaints - 15.05
Learning from Experience - 15.03
Safe and Secure Handling of Confidential Information - 7.04
Information Governance Policy – 7.15
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16.0

MONITORING COMPLIANCE

16.1

Each General Manager / Head of Service will monitor the implementation of this Policy in all
areas within their control and ensure that all staff understand and meet the requirement of
6.6 of this Policy.

16.2

Provision of Safeguard Litigation Reports will be provided to the following persons / Trust
Groups to ensure actions / issues have been addressed, for monitoring compliance and
ensuring lessons are shared and for continuous improvement in safety performance (see
7.19 above):
•
•
•
•
•
•
•
•
•

Trust Patient Safety and Effectiveness Group
Trust Audit Committee
Head / Deputy of Forensic Division
Head / Deputy of Local Services
Head / Deputy of Health Partnership Division
Forensic Risk Management Committee
Trust Compliance Committee
Each General Manager
Divisional Governance Leads

16.3

Where the Trust Health and Safety Manager is informed of any issues / concerns (see 7.22
above) from the Divisions that can not be resolved then these will be escalated to the Trust
Quality and Risk Committee.

16.4

The Trust Health and Safety Committee will be provided with a statistical overview for non
clinical claims to enable monitoring of compliance against the relevant current Trust Health
and Safety Policy and Procedure.

16.5

The Trust Compliance Committee will monitor compliance against the completion and return
of Appendices 5 and 6 within the agreed timescales set.

16.6

The Trust Patient Safety and Effectiveness Group will monitor actions taken, if appropriate
from the Solicitors Risk Management Reports and their appropriateness.

16.7

The Audit Committee will receive an update on all new claims and annually a report on all
current claims.

17.0

EQUALITY IMPACT ASSESSMENT

17.1

This policy relates to a process and /or legislation and therefore would be applied equally
irrespective of classification.

18.0

LEGISLATION COMPLIANCE

18.1

Requests for disclosure of medical records are made under the Data Protection Act 1998.

19.0

CHAMPION AND EXPERT WRITER

19.1

The Champion of this Policy is Dr Peter Miller, Medical Director / Consultant Psychiatrist
and the Expert Writer is Gail Willis, Health and Safety Projects/Trust Claims Lead.

20.0

REFERENCES
•

Department for Constitutional Affairs, 1998 Pre-Action Protocols for the Resolution of
Clinical Disputes 1998/183 (online). London: The Stationery Office. Available from
www.dca.gov.uk.
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•

Department of Constitutional Affairs, 1998 Prep Action Protocol for Personal Injury
Claims (online). London: The Stationery Office. Available from www.dca.gov.uk.

•

The National Health Service Litigation Authority Framework Document. Available from
www.nhsla.com (Publications – Claims publications).

•

Clinical negligence reporting guidelines fourth edition – January 2007. Available from
www.nhsla.com (Publications – Claims publications).

•

Non-clinical claims reporting guidelines. Available from www.nhsla.com (Publications –
Claims Publications).
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APPENDIX 1
ACTION ON RECEIPT OF FORMAL LEGAL PROCEEDINGS
(i.e. a claim has been issued against the Trust)
Letter before Claim/Letter of Claim and/or Claim Form received directly from a Court
Must IMMEDIATELY without delay inform by email, fax or scan the Trusts Claims Handler
and put “originals” marked “confidential” in the internal mail on day of receipt - DO NOT
ACKNOWLEDGE ANY DOCUMENT TO SOLICITORS / COURTS AS THIS WILL BE
DONE BY THE TRUSTS CLAIMS HANDLER

Upon receipt of the Letter of Claim the Trusts Claims Handler will:
a) immediately email the relevant General Manager with the Letter of Claim and will
request i) a report from the relevant manager on the specific allegations set out in the
Letter of Claim and ii) specific documentation / information that is considered to be relevant
to that particular claim
b) contact the following if required:
• Risk Department for incident forms / RIDDOR
• Complaints to verify if a complaint has been made
• Finance and Payroll for earnings, sickness and pension details
• Human Resources for personnel records only if deemed to be relevant to the claim
• Health and Safety Department
• Relevant Information Governance Department
The General Manager and all others must ensure that the timescales set by the Trust Claims
Handler are met wherever possible. The Claims Handler is not expected to chase up
documentation / information once it has been requested and the responsibility for ensuring
this information / documentation reaches the Claims Handler within the set timescale rests
with the General Manager and all others

Non Clinical Claims
Claims Handler will a) acknowledge the Letter of Claim to the Claimants Solicitors and b)
submit the claim and Trust documents to the NHSLA 21 days from the date of the Letter of
Claim
Clinical Claims
Claims Handler will a) report the claim to the NHSLA within 24 hours of receiving the Letter
of Claim and b) acknowledge the Letter of Claim to the Claimants Solicitors within 14 days
from the date of the Letter of Claim and c) submit the claim and Trust documents to the
NHSLA

NHSLA to:
a) Agree the claim through the relevant NHSLA scheme
b) Appoint a Claims Handler who will prepare and handle the Trusts Defence, working with
the Trusts Claims Handler or
c) Instruct their panel solicitors to prepare and handle the Trusts Defence on its behalf
where required
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APPENDIX 2
THE NHSLA DISCLOSURE LIST
WORKPLACE CLAIMS
Enclosed
1.

Accident Book Entry.

2.

First Aider report.

3.

Surgery record.

4.

Foreman/supervisor accident report.

5.

Safety representative’s accident report.

6.

RIDDOR (Reporting of Injuries, Diseases and Dangerous Occurrences
Regulations) report to HSE.

7.

Other Communications between defendants and HSE.

8.

Minutes of Health and Safety Committee meetings(s) where accident/matter
considered.

9.

Report to DSS.

10.

Documents listed above relative to any previous accident/matter identified by
the claimant and relied upon as proof of negligence.

11.

Earnings information where defendant is employer.

Documents produced to comply with requires of the Management of health and Safety
at Work Regulations 1992
1.

Pre-accident Risk Assessment required by Regulation 3.

2.

Post-accident Re-Assessment required by Regulation 3.

3.

Accident Investigation Report prepared in implementing the requirements of
Regulations 4, 6 and 9.

4.

Health Surveillance Records in appropriate cases required by Regulation 5.

5.

Documents relating to the employees health and safety training required by
Regulation 11.

ISSUE 9 – MARCH 2013

13

Claims Management – 15.04

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION A – WORKPLACE (HEALTH SAFETY AND WELFARE)
REGULATIONS 1992
Enclosed
1.

Repair and maintenance records required by Regulation 5.

2.

Housekeeping records to comply with the requirements of Regulation 9.

3.

Hazard warning signs or notices to comply with Regulation 17 (Traffic Routes).

SECTION B – PROVISION AND USE OF WORK EQUIPMENT
REGULATIONS 1998
Enclosed
1.

Manufacturers’ specifications and instructions in respect of relevant work
equipment establishing its suitability to comply with Regulation 5.

2.

Maintenance log/maintenance records required to comply with Regulation 6.

3.

Documents providing information and instructions to employees to comply with
Regulation 8.

4.

Documents provided to the employee in respect of training for use to comply
with Regulation 9.

5.

Any notice, sign or document relied upon as a defence to alleged breaches of
Regulations 14 to 18 dealing with controls and control systems.

6.

Instruction/training documents issued to comply with the requirements of
regulation 22 insofar as it deals with maintenance operations where the
machinery is not shut down.

7.

Copies of marking required to comply with Regulation 23.

8.

Copies of warnings required to comply with Regulation 24.
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WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION C – PERSONAL PROTECTIVE EQUIPMENT AT WORK
REGULATIONS 1992
Enclosed
1.

Documents relating to the assessment of the Personal Protective Equipment
to comply with Regulation 6.

2.

Documents relating to the maintenance and replacement of Personal
Protective Equipment to comply with Regulation 7.

3.

Record of maintenance Procedures for Personal Protective Equipment of
comply with Regulation 7.

4.

Records of tests and examinations of Personal Protective Equipment to
comply with Regulation 7.

5.

Documents providing information, instruction and training in relation to the
Personal Protective Equipment to comply with Regulation 9.

6.

Instructions for use of Personal Protective Equipment to include the
manufacturers’ instructions to comply with Regulation 10.

SECTION D – MANUAL HANDLING OPERATIONS
REGULATIONS 1992
Enclosed
1.

Manual Handling Risk Assessment carried out to comply with the requirements
of Regulation 4(1)(b)(i).

2.

Re-assessment carried out post-accident to comply with requirements of
Regulation 4(1)(b)(i).

3.

Documents showing the information provided to the employee to give general
indications related to the load and precise indications on the weight of the load
and the heaviest side of the load if the centre of gravity was not positioned
centrally to comply with Regulation 4(1)(b)(iii).

4.

Documents relating to training in respect of manual handling operations and
training records.
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WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION E – HEALTH AND SAFETY (DISPLAY SCREEN EQUIPMENT)
REGULATIONS 1992
Enclosed
1.

Analysis of work stations to assess and reduce risks carried out to comply
with the requirements of Regulation 2.

2.

Re-assessment of analysis of work stations to assess and reduce risks
following development of symptoms by the claimant.

3.

Documents detailing the provision of training including training records to
comply with the requirements of Regulation 6.

4.

Documents providing information to employees to comply with the
requirements of Regulation 7.

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION F – CONTROL OF SUBSTANCES HAZARDOUS TO HEALTH
REGULATIONS 1999
Enclosed

1.

Risk assessment carried out to comply with the requirements of
Regulation 6.

2.

Reviewed risk assessment carried out to comply with the requirements of
Regulation 6.

3.

Copy labels from containers used for storage handling and disposal of
carcinogenics to comply with the requirements of Regulation 7(2A)(1).

4.

Warnings signs identifying designation of areas and installations, which
may be contaminated by carcinogenics to comply with the requirements of
Regulation 7(2A)(h).

5.

Documents relating to the assessment of the Personal Protective
Equipment to comply with Regulation 7(3A).

6.

Record of maintenance Procedures for Personal Protective Equipment to
comply with Regulation 7(3A).

7.

Records of tests and examinations of Personal Protective Equipment to
comply with Regulation 7(3A).

8.

Documents providing information, instruction and training in relation to the
Personal Protective Equipment to comply with Regulation 7(3A).

9.

Instructions for use of Personal Protective Equipment to include the
manufacturers’ instructions to comply with Regulation 7(3A).

10.

Air monitoring records for substances assigned a maximum exposure limit
or occupational exposure standard to comply with the requirements of
Regulation 7.
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Enclosed

11.

Maintenance examination and test of control measures records to comply
with Regulation 9.

12.

Monitoring surveillance records to comply with the requirements of
Regulation 11.

13.

Documents detailing information, instruction and training including training
records for employees to comply with the requirements of Regulation 12.

14.

Labels and Health & Safety data sheets supplied to the employers to
comply with the CHIP Regulations.

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION G – CONSTRUCTION (DESIGN MANAGEMENT)(AMENDMENT) REGULATIONS 2000
Enclosed
1.

Notification of a project form HSE F10) to comply with the requirements of
Regulation 7.

2.

Health and Safety Plan to comply with requirements of Regulation 15.

3.

Health and Safety file to comply with the requirements of Regulations 12 and
14.

4.

Information and training records provided to comply with the requirements of
Regulation 17.

5.

Records of advice from and views of persons at work to comply with the
requirements of Regulation 18.

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY

SECTION H – PRESSURE SYSTEMS AND TRANSPORTABLE GAS CONTAINER
REGULATIONS 1989
Enclosed
1.

Information and specimen markings provided to comply with the requirements
of Regulation 5.

2.

Written statements specifying the safe operating limits of a system to comply
with the requirements of Regulation 7.

3.

Copy of the written scheme of examination required to comply with the
requirements of Regulation 8.

4.

Examination records required to comply with the requirements of Regulation 9.

5.

Instructions provided for the use of operator to comply with Regulation 11.

6.

Records kept to comply with the requirements of Regulation 12.

7.

Records kept to comply with the requirements of Regulation 22.
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WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION I – LIFTING OPERATIONS AND LIFTING EQUIPMENT
REGULATION 1998
Enclosed
1.

Record kept to comply with the requirements of Regulation 6.

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION J – THE NOISE AT WORK
REGULATION 1989
Enclosed
1. Any risk assessment records required to comply with the requirements of
Regulations 4 and 5.
2. Manufacturers’ literature in respect of all ear protection made available to claimant
to comply with the requirements of Regulation 8.
3. All documents provided to the employee for the provision of information to comply
with Regulation 11.

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION K – CONSTRUCTION (HEAD PROTECTION)
REGULATION 1989
Enclosed
1. Pre-accident assessment of head protections required to comply with Regulation
3(4).
2. Post-accident re-assessment required to comply with Regulation 3(5).

WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION L – THE CONSTRUCTION (GENERAL PROVISIONS)
REGULATION 1961
Enclosed
1. Report prepared following the inspections and examinations of excavations etc. to
comply with the requirements of Regulation 9.
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WORKPLACE CLAIMS – DISCLOSURE WHERE SPECIFIC REGULATIONS APPLY
SECTION M – GAS CONTAINERS
REGULATIONS 1989
Enclosed
1. Information and specimen markings provided to comply with the requirements
of Regulation 5.
2. Written statements specifying the safe operating limits of a system to comply
with the requirements of Regulation 7.
3. Copy of written scheme of examination required to comply with the
requirements of Regulation 8.
4. Examination records required to comply with the requirements of Regulation 9.
5. Instructions provided for the use of operator to comply with Regulation 11.

I __________________________________________ state that I have carried out a reasonable and
proportionate search to locate all of the documents which I am required to disclose.
I certify that I understand the duty of disclosure and to the best of my knowledge I have carried out
that duty.

Signed __________________________________
Position__________________________________
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APPENDIX 3
SECTION FROM THE NHSLA GUIDELINES FOR CLAIMS MANAGEMENT OF CLINICAL
NEGLIGENCE CLAIMS
1.0

PRELIMINARY ANALYSIS OF A CLINICAL NEGLIGENCE CLAIM

1.1

It is not necessary or desirable to investigate in detail every case in which records are
requested. However in every case a preliminary analysis should be undertaken. This is a
brief examination of the immediately available evidence which needs to be tested against the
legal criteria of breach of duty and causation, to see if there is a realistic prospect of a claim
being made.

1.2

Preliminary analysis should normally be completed within forty days of receipt of the request
for disclosure, although it is recognised that, in some more complex cases, this target may
prove difficult to meet.

1.3

Where an incident report or a complaint exists, the results of the investigation and, in the case
of the latter, a formal response, will be available. These will usually furnish sufficient
information to form a judgement as to the likelihood of a claim being made.

1.4

Where an incident report does not exist, the medical records should be scrutinised carefully.
Discharge letters and summaries are particularly useful, and may often allude to complications
that may represent untoward events, and the steps already taken to remedy them. It is
important to obtain the views of the clinician in overall charge of the patient, and anyone else
who, on the face of it, may have made an error.

1.5

The preliminary analysis should be structured and contain the following sub-headings:-

1.6

Synopsis and Chronology

brief outline of main events including details of the main
parties involved

Care Management Problems

all events where care deviated beyond acceptable limits

Breach of Duty

record those case management problems leading to
harm, and make a direct response to specific allegations
made in the request for records.

Causation

relates to harm that has directly led to loss of amenity
pain and suffering. This may be difficult to determine in
many cases without further investigation.

Quantum

This should be estimated by the Claims Handler on the
basis of information known at the time, using the Judicial
Studies Board Guidelines supplemented by advice from
the NHSLA. It should represent a best guess of the
probable cost to the defendant at the time of resolution of
the case and should incorporate figures for both claimant
and defence legal costs. Claims staff at the NHSLA will
advise.

Risk Management Implications

What can be learned for the future out of the events in
question?

In order to achieve this process, the Trust should have in place a structure which allows the
Claims Handler or person carrying out these functions to take the following steps:-
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•

collection and collation of records including medical records, ancillary records if these are
separated, incident reports, complaints files and any data held on computer files which are
not routinely printed and stored in hard copy format.

•

discussions with lead clinicians who should be asked to provide reports on the clinical care
received and to give an opinion on whether the care fell below an acceptable standard,
leading to harm, and to Safeguard in detail to all allegations made. The report should
state clearly that it is made in response to actual or contemplated legal action.

•

identification of all relevant staff and their contact addresses and telephone numbers.

•

following up of requests for information/assistance from the NHSLA.

1.7

It must be borne carefully in mind that reports which do NOT have as their sole or
dominant purpose actual or prospective litigation are likely to be discloseable in law.
Consequently, care must be taken when compiling such reports to restrict themselves to
facts and not express opinions which could rebound upon the Trust if litigation is
commenced, so far as practically possible.

2.0

REPORTING TO THE NHSLA
•
•
•
•
•
•
•
•
•
•

Requests for disclosure of medical records to be processed within 40 days
Check that sufficient initial information has been provided by patient of adviser and
request more if necessary
Collect, retain, paginate and index relevant records
Undertake preliminary analysis
Have system in place for identifying adverse incidents, significant litigation risks etc;
Report relevant cases to the NHSLA within 2 months of request for records or sooner if
the event is serious
All letters of claim and Part 36 offers to be notified to the NHSLA immediately
Acknowledge letter of claim within 14 days
Detailed response due within 3 months
All legal proceedings to be notified immediately

ISSUE 9 – MARCH 2013

21

Claims Management – 15.04

APPENDIX 4
GUIDELINES FOR CLAIMS MANAGEMENT OF LIABILITIES TO THIRD PARTY CLAIMS
1.0

CIVIL PROCEDURE RULES – PRE-ACTION PROTOCOL FOR PERSONAL INJURY
CLAIMS

1.1

The claimant will send the Trust two copies of a letter of claim – one of which is for passing
onto the NHSLA. The letter of claim should contain

1.2

•

client’s name and address (clock / works/ employee number – if known)

•

a clear summary of the facts

•

the nature of any injuries

•

financial losses incurred

•

a request for details of the Trust’s insurers

The Trust should send an acknowledgement within 21 CALENDAR DAYS of the date the
letter was posted. This should identify the Trust has forwarded the letter to the NHSLA.
(note: IF THERE IS NO REPLY FROM THE TRUST OR THE INSURER WITHIN 21 DAYS,
THE CLAIMANT WILL BE ENTITLED TO ISSUE PROCEEDINGS).

1.3

The NHSLA will have a maximum of three months from the date of acknowledgement to
investigate the claim. At the end of that period they must Safeguard stating whether liability is
admitted or denied and giving reasons.

1.4

If part of the claim is admitted but contributory negligence alleged, the claimant should
Safeguard to the allegations before proceedings are issued.
Further Recommended Reading / Reference
•
•
•

Revised CNST Reporting Guidelines: (NHSLA Circular 02/03; March 2002
Civil Procedure Rules - Pre Action Protocol for the Resolution of Clinical Disputes
Civil Procedure Rules – Pre-Action Protocol For Personal Injury Claims
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APPENDIX 5
CLAIMS ANALYSIS – CONFIDENTIAL - ACTION TAKEN AS A RESULT OF LITIGATION

AGAINST THE TRUST
Claim No:

Sections 3 -5 to be completed by the Relevant Manager
2.

Has a copy of the post risk assessment(s) in line with the current relevant Trust Health and
Safety Policy been a) completed and b) forwarded to the Trusts Claims Handler? These
maybe passed to the Health and Safety Team for review and guidance.
If not, please explain why not

3.

What actions are required or have been taken to reduce the risk of recurrence?
If none, please state why.

4.

Have any barriers been encountered in preventing remedial action from being taken?
If yes, please detail

5.

To ensure “Continuous Improvement in Safety Performance” and to prevent recurrence
please explain in detail the lessons learnt and how these have been communicated and to
where.
(please continue on separate page if required).

Signed: …………………………………………

Printed name: ……………………………

Dated: ………………………………………….

Following completion, please return this form marked “Confidential” to:
The Trust Claims Lead, Health and Safety Team, Duncan Macmillan House, (Archway House)

ISSUE 9 – MARCH 2013

23

Claims Management – 15.04

APPENDIX 6
Claims Management Audit against Trust Health and Safety Management System Procedure
Manual Requirements and NHS Litigation Authority (NHSLA) Disclosure List Compliance
Claim No:

Category:

Current Trust Health and Safety Policies and accompanying Appendices for monitoring
against at the time of the incident:
16.20 Trust Risk Assessment in Health and Safety - implemented February 2011
16.18 Provision and Safe Use of Work Equipment – implemented October 2010
16.16 Preventing Slips, Trips and Falls (including Falls from Height) – implemented October
2011
16.09 Manual Handling and Back Care Policy implemented November 2011
Pre Risk Assessment:
Comment/Observations:

Post Risk Assessment:
Comment/Observations:

IR1:
Comment/Observations:

RIDDOR:

Investigation carried out:

Training Records:
Comment/Observations:

Maintenance / Servicing Records:
Comment/Observations:

Other Comments / Observations:

Please confirm where action has been taken against the comment / observation, sign, date
and return the form marked “Confidential to:
The Trust Claims Lead, Health and Safety Team, Duncan Macmillan House, (Archway House)

Signed: …………………………………………

Printed name: ……………………………

Dated: ………………………………………….
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APPENDIX 8
EMPLOYEE RECORD OF HAVING READ THE POLICY
Title of Policy/Procedure:

Claims Management

I have read and understand the principles contained in the named policy.

PRINT FULL NAME
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